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DATE HEARD: March 8, 2010 and by written submissions

ENDORSEMENT AND DIRECTIONS

(Various Matters)

[1]  This endorsement deals with several issues that were the subject ol = motion before me
on March 8, 2010 and gives directions with respect to case management of this action.

[2]  The nature of this action is set out in my endorsement dated Novemb..> 20, 2009: Cannon
v. Funds for Canada Foundation, [2009] O.J. No. 4986. The plaintitf was an investor in the
Donations Canada Charitable Donation program (the “Program™), a tax sheliur. He claims that he
and other investors suffered Josses when Revenue Canada disallowed (ax credits that they had
claimed. He claims that the primary purpose of the Program was (o benefi: the defendants and
that most of the money paid by members of the proposed class was received by the delendants,
rather than by the charities.
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[3] In an cndorsement dated November 20, 2009, Cannon v. Funds for { anada I'oundation,
[2009] O.J. No. 4968, 1 approved a partial settlement between the plaint:tf and some of the
parties represented by Mr. Brown, which resulted in a dismissal of the action cgainst a number of
individual and corporate parties. As part of that settlement, the remaining de!endants represented
by Mr. Brown undertook “not to bring any motions prior to the certification motion,” provided
that they would be entitled to bring a motion under rule 20 or rule 21 o the Rules of Civil
Procedure, R.R.O. 1990, reg. 194 at the time of the certification motion. Thev also undertook not
to take any position on motions that other defendants might seek w0 bring rrior to certification,
subject to their right to defend any motion that might impact their rights. i assume thai these
terms were important to the plaintiff in smoothing the procedural path to ceri . fication.

{4] In another ruling, Cannon v. Funds for Canada Foundation, [2010{ O.J. No. 314, 2010
ONSC 146, | held that a motion under rule 21.01(1)Xb) (no reasonablc cause of action) and rule .
21.01(3)(d) (frivolous. vexatious or abuse of process), that Ms. Berlach wishud to bring on behalf
of the defendants Albanese, Ford, Mohammed, Raby and Wade, should be b-ought at the time of
the certification motion and not before. 1 found that this procedure would primote efficiency and
economy in the management of this class action and that any prejudice to these defendants could
be compensated 1 costs, if necessary.

[5]  I'will sct out in sequence each of the issues raised on the motion and :ny disposition.

Motion to dismiss action against Mr. Freedman

[6]  The plaintiff has madc an agreement with Mr. Stephen Freedman (hat is similar to the
agreement I approved on November 20, 2009. Mr. Frecdman has confirmec that he had limited
involvement in the maticrs at issue. Tn exchange for his cooperation, inciuding production of
documents in his possession and his agreement to an interview with pluintiff’s counsel, the
plaintiff has agreed to dismiss the action against him. For the reasons sct out in my previous
endorsement, I am satisfied that the dismissal, which is not opposed by anv party, s reasonable
apd will not prejudice the members of the proposed class. An order will be grunted accordingly.

Motion for Production of Tnsurance Policies

[71  The plaintiff moved for production of insurance policies covering M. Rook’s clients and
some of Ms, Berlach’s clients. 1 have been informed that this issuc has been :wsolved.

Motion for Production of Partnership Information

[8]  The plaintiff moved for production of information concerning the I::w firms with which
the defendant Harris was associated at various times and the names and ad¢:esses of the partners
of Patterson Law. T have been informed that this issue has also been resolves .

Validating Service on Berrmuda Long Tail Trust

[91  As aresult of the examination of some of the individuals who hav.: now been released
from the litigation, the plaintiff lcarned of a trust known as Bermuda Long "I'ail Trust (“BIL.TT™),
allegedly operated by a Bermuda company called Appleby Services (Bermuda) Ltd.
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"(“Appleby™). The Further Fresh as Amended Statcment of Claim proposes 10 add BLTT as a
defendant. It pleads that BLTT is a Bermuda trust, which was involved ir: the promaotion and
marketing of the Program, along with somc of the other defendants. The notice of motion .
requesting the order was served on Appleby in Bermuda. The plaintiff secks an order “validating
service of the Notice of Motion™ upon BLTT by way of service upon Appleby.

[10] Mr. Bradley Berg appeared on the motion for the purposcs of making submissions on the
propriety of hearing the motion relating to BLTT prior to the hearing of a -nation by BLTT to
challenge the jurisdiction of this court. Mr. Berg submitted that his client sould be entitled to
bring a motion to challenge the court’s jurisdiction prior to the hearing of t motion to add his
client as a defendant. Mr. Berg made it clear thar his clicnt does not acces: that this court has
Jurisdiction over it and that in instructing him to speak to the issue his cliemt was not attorning to
the jurisdiction.

[11] It was pointed out that both rule 17.06 of the Rules of Civil Procedure R.R.Q. 1990, reg.
194 and rule 21.03(3)(a) contemplate that such a motion can only be brought by someone who is
a party to the action. Rules 17.06(1) and (4) provide:

17.06 (1) A party who has been served with an originating process
outsidc Ontario may move, before delivering a defence, notice «F intent
to defend or notice of appearance,

(a) for an order sctting aside the service and any order that au:horized
the service; or

(b) for an order staying the proceeding.

(4) The making of a motion under subrule (1) is not in itself a
submission (o the jurisdiction of the court over the moving party.

[emphasis added].

[12]  The rule is clearly restricted to a “party”. It does not contemniate that someone,
apprehending that they may be made a party, has any standing to bring a mation forestalling that
eventuality. The rule protects the proposed party by providing that appearan:¢ for the purpose of
contesting jurisdiction is not an attomment to the jurisdiction.

[13]  Similarly, rule 21.01(3) provides:

(3) A defendant may move before a judge to have an action stay:d or
dismissed on the ground that

(a) the court has no jurisdiction over the subject matter of the acti o ...

MAR-31-2010 10:35AM  From: 416 327 S4917 ID: Pase:084 R=96%



MAR-31-2010 10:47 JUGDES ADMIN RM 170 416 327 b417 P.00b-s012
Page 4 of 11

" [14] A “defendant” is obviously someone who is named as a defendsn: in an action, not
someone who may be named.

[15]  Mr. Berg acknowledges that on their face these rules imply that the slainti(f's motion to
add BLTT should be brought first, followed by a jurisdictional challenge by 136 added defendant.
He submits, however, that there is precedent for making these rules availab «- to somconc who is
not a party. He refers to Montaseri v. General Dynamics. [2008] O.J. Nu:. 2637 (8.C.J.) and
Perals, Inc. v. Winners Apparel Lid. (2005), 78 O.R. (3d) 453, [2005] O.J. N 4439 (8.C.J).

[16] I do not think that Montaseri v. General Dynamics assists Mr. Berg. In that case, an
action had been commenced against General Dynamics Corporation (“t5DC™), which was
located outside Ontario. The action was based on the complaint that GC and one of its
affiliates, (referred to as “GDC4S8”) had cngaged in discriminatory emrployment practices
contrary to the Ontario Human Rights Code, R.5.0. 1990, c. H. 19. After having been served
with the statement of claim, GDC brought a motion, under rules 17 and 21 J1(3), to dismiss or
stay the action on jurisdictional or forum non conveniens grounds. The piaintiff sought leave
pursuant to rule 26 to amend the statement of claim to add GDC4S as a deiundant. That motion
was adjourned pending the outcome of GDC’s motion. The record does not indicate that GDC4S
appeared on the motion 1o support GDC’s jurisdictional challcnge.

[17] My colleague Allen J., applied the test cstablished by the Courl of Anpeal in Muscurt v,
Courcelles (2002), 60 O.R. (3d) 20, [2002] O.J. No. 2128', and found that there was no
jurisdiction over GDC. She therefore concluded that the motion to amend the statement of claim
to add GDC4S was “rendered moot,” presumably because if jurisdiction co.d not be established
in relation to the one corporation it could not be established in relation to its 1 filiate. The case is
obviously distinguishable from the case at bar becanse the jurisdictional issue was initially
decided in connection. with an existing defendant. Moreover, there was no suggestion that the
proposed defendant would itself bring a motion prior to being added.

[18]  Petals, Inc. v. Winners Apparel Ltd. is a decision of Low J. of this covrt. The plaintiff had
brought an action in Ontario, which was dismissed, with costs being award.d to the defendant,
The defendant was unsueeessful in recovering the costs, assessed at about § 35,000, and served
the president of the plaintiff company, one Robinton, with a notice of matier: seeking to recover
the costs from him personally. There was cvidence that Robinton had continied to prosecute the
action in the name of the plaintiff, in spite of his knowledge that the plait ifTs interest in the
cause of action had been transmitied to another party as a result of a foreclosure. After having
been served, out of the jurisdiction, with the notice of motion that he be requred 1o pay the costs
of the action, Robinton moved under rules 17.06 and 21.01(3) to sct aside service. The
defendants then sought leave, nunc pro tunc, if necessary, to serve ex juris v add Robinlon as a
party plaintiff and to vary the trial judgment requiring him to pay costs.

[19]  Low J. considered whether Rule 17, dealing with service out of the iurisdiction, applicd
to the document served on Robinton, which was a notice of motion that he be required 1o pay the

' Now modified and re-stated by the Court of Appeal in Fan Breda v. Villuge Resorts Lid, (10 ONCA 84, [2010]
OJ. No. 402.
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costs of the action. She concluded that, although the noticc of motion wus not technically an
originating process, it was functionally a new proceeding vis-a-vis Robinton. She found, at paras.
17 and 18:

Ostensibly, the noticc of motion is a notice of a proceeding in th:e within
action. As such, it is not an originating process. That, howevet, Jocs not
resolve the issue because Robinton is not a party to this aciicn. The
noticc of motion challenged here is the first notice lo Robintrn that a
claim for relief is being asserted apainst him. Notwithstanding that the
motion appears facially to be interlocutory, it is, vis-d-vis Robinton, in
substance and function a new proceeding against a person not I therto a
party; the notice of motion therefore serves the samc purposus as an
originating process as defined in the Rules.

As there 15 no rule that governs the situation beforc me, I would proceed
by analogy and apply the Rule 17 criteria to delermine whethe: service
ex juris was available without Icave.

[20] Low J. then concluded that the claim against Robinton, although “ur«rthodox,” could fall
within rule 17.02(g) or (h) and that service oul of the jurisdiction was available without lcavc.
She then procceded to find, on a Muscurt v. Courcelles analysis, that there was jurisdiction in
Ontario and that Ontario was the forum conveniens.

[21] Tt seems to me that this decision is actually against Mr. Berg’s submission, as Tow J.
cxpressly found, at para. 17, that the notice of motion is “in substance and function a new
proceeding against a person not hitherto a party; the notice of motion there ore serves the same
purpose as an originating process as defined in the rulcs.” Keeping in mird that the noticc of
motion was against a non-party, asking that he be made liable for costs aw:-ded against another
party, this observation of Low J., and her conclusion are, respectfully, cntirely apt.

[22]  The decision in Petals, Inc. v. Winners Apparel Lid. is best regarded us sui generis. | am
not aware that it has ever been cited or followed, perhaps because it was a u:nique sct of facts. In
my rcspectful view, it does not stand for the proposition that a foreign party, who may be added
as a defendant in an Ontario action, has standing to appear in court before tl'c fact and challenge
the court’s jurisdiction.

[23] Mr, Berg also submits that the procedure that the plaintiff wishes to “ollow puts his client
at a disadvantage in comparison to a domestic party sought to be added, bec:iuse that party could
appear to makc submissions on the merils of the motion whereas the forei.n defendant cannot.
He also submits that it is an incfficient process, because the existing defindants will have an
opportunity to challenge the proposed amended plcading at this time, whereas his client’s
objections will have to be heard on another day, risking inconsistent results znd inefficiency.

[24] I do not scc that BLTT will be prejudiced in any way by following the standard and

routine practice of permitting it to challenge jurisdiction alter, not before, it i1as been served with
the staternent of claim. It should not be able to chalienge the pleading itscll until it is properly a
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‘party before the court. If its jurisdictional challenge is successtul, the challer: e to the pleading is
irrelevant. If its challenge is unsuccessful, it will have an opportunity to »-ng whatever other
motions it sees fit in connection with the statement of ¢laim.

[25] Imight add that in following the usual practice, challenging jurisdiction after service of -
the originating process out of the jurisdiction, BLTT will have the protectior. of rule 17.06(4) and
its challenge will not be treated as a submission to jurisdiction. [ am no ot all sure that this
protection would be available if BLTT were to bring a motion chal.cnging the court’s
jurisdiction before being served.

[26] For these reasons, leave will be granted to add BLTT as a defendant. Scrvice of the
motion record on Appleby will be validated. The Further Fresh as Amended Statement of Claim
may be served on Applcby by ordinary mail. Altematively, counscl for BLT' may accept service
of the pleading without thereby attorning to the jurisdiction and without pre:udice to his clicnt’s
right to bring a motion undcr rule 17.06.

Amendment of the Statement of Claim

[27] Since the Further Fresh as Amended Statement of Claim (a revised v crsion of which was
provided to me at the hearing of the motion) adds new parties to the action, lcave of the court is
required under Rule 26.02(c).

[28] The new pleading removes all reference to the former defendan.: against whom the
action has been dismissed, including Mr, Freedman. It also adds new partics. namely Mary-Lou
Gleeson, Matt Gleeson, Martin P. Gleeson and Glccson Management .sssociates Ine. and
includes new allegations against them. These proposcd added parties viere served wilh the
motion record and did not appear at the motion or opposc the relief sougl:t. The amendments
rclating to these added parties are approved.

[29] The Further Fresh as Amended Statement of Claim changes the namus of some of the law
firms and makes some other changes in relation to the claim against the lawyers. These
amendments are not opposed, reserving all rights of defence. The amendments are approved, as
regards the lawyers.

[30]  The plaintiff’s motion to amend the statement of claim has been mu: with objections by
Mz. Brown on behalf of the Parklane and Trafalpar defendants and by Ms. 3erlach on behalf of
the Funds for Canada defendants. They complain that while there are some technical failings in
the plcading that might be cured by particulars or further amendmeat, there are some
fundamental flaws in the pleading that should not be allowed.

[31] Mr. Brown refers to a numbcr of authorities in support of tl:c proposition that,
notwithstanding the mandatory language of rule 26.01 (“the court shall grunt leave to amend a
pleading on such terms as arc just unless prejudice would result that could not be compensated
for by costs or an adjournment”), the court has the obligation to cnsurv that any proposed
amendment is legally tenable and conforms 1o the general rules of pleading: National Trust Co.
v. Furbacher, [1994] O.J. No. 2383; Vaiman et al. v. Yates (1987), 60 O.R. (2d) 696, [1987] O.J.
No. 2248 (H.C.).); Kenebar Inc. v. Midlund (Town) (1994), 16 O.R. (3d) 733, [1994] O.J. No.
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" 366 (Gen. Div.); Mastercrafi Group Inc. v. Confederation Trust Co. (1997). 15.C.P.C. (4“') 48,
[1997] O.J. No. 3451 (Gen. Div.); Plante v. Industrial Alliance Insurance ¢ o. (2003), 66 O.R.
(3d) 74, [2003] O.J. No. 3034. These authorities suggest that an amenciment should not be
allowed where:

* il constitutes an abuse of process;

e it is untenable in law on its face, is not “legally sound”, [ails to
disclose a rcasonablc cause of action or contains a “fatal Maw™;

» it is unintelligible or embarrassing;
e itis frivolous or vexatious; or

¢ it fails to conform with the rules of pleading, incluving the
requirements of rulc 25.06 and 25.07.

[32] 1 will set out below the specific objections raised by Mr. Brown :rd Ms. Rerlach on
behalf of their clients, the plaintiff's answer to them, and my conclusinas. 1 will mention,
however, some general observations made by Mr. Marr on behall of the plaintiff. First, he
submits that the amendment of the pleading does not require leave of the con, except as regards
new parties, since pleadings have not been noted closed. Ile is entitled to amrend the pleading as
of right pursuant to Rulc 26.02, and in any event rule 26.01 mandates that lcave shall be granled
“on such terms as arc just” unless prejudice would result that could not be co:mpensated by costs.
I accept this as a gencral proposition.

[33] Second, the plaintiff says that this is nol an evidentiary motion and tht it is not for me to
weigh the evidence: Ailantic Steel Industries, Inc. v. CIGNA Insurance Co. o Canada (1997), 33
OR. (3d) 12, [1997] O.J. No. 1278 (8.C.1.); Anderson Consulting Lid. : Canada (4ttorney
General), [20011 O.J. No. 3576, 13 C.P.C. (5™) 251 (C.A.) at para. 35. I accept that proposition
as well. As Lax J. noted in the former case at para. 6, on a motion to amend & statement of ¢laim,
the court is concerned with the “legal validity of the claim and not wilh screening spurious
claims which will not survive trial.”

[34]  Third, the plaintiff says that Mr. Brown's clients have agreed to bring no further motions
prior to certification and that by opposing the amendments his clients are re: iy attempting 1o do
indirectly somcthing that they have agreed not to do directly. I do not accept this submission.
The settlement agreement reserved the right to oppose motions affecting the cefendants® rights.

[35] Fourth, the plaintiff says that a ruling has already been made on 1% proposal of Ms.
Berlach’s clients to bring a rule 21 motion and the issue should not be “c-argued. I do not
consider the defendants’ submission to bc a rc-argument, but as T obser.2d in my previous
ruling, [2010] O.J. No. 314 at para. 17

... the test on the motion under Rule 21.01(1XDb) is the same as. and can
most conveniently be dcalt with, under the "reasonable cause of action”
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test in section 5(1)(a) of the C.P.A. Dealing with the matter at 1e time,
for all parties, at the certification hearing will promote efficizacy and
judicial economy.

[36] As this case is working its way towards a certification hearing, ir which the cause of
action test will be considered in the context of its conncction with the factors in s. 5(1)(b), {(¢)
and (d) of the Class Proceedings Act, 1992, 5.0. 1992, c. 6, T think it is desirable that the
consideration of this issue, as well as any rule 21 motions, bc deferred w the certification

hearing,.

(37] [linally, Mr. Marr submits that the proposed amendiments arc to be “rcad gencrously with
allowance for deficiencies in drafting”™: Plante v. Industrial Alliance Insurunce Co., above, at
para. 21(b). [ would point out that in that case Master MacLcod was referrirg to the question of
whether the cause of action was “legally tenable™ — i.e., whether it discloscd a cause of action.
He was not referring Lo the other rules of pleading.

[38] T will now deal with the defendants’ objections, the plaintiff's response, and my
conclusions.

(2) Consumer protection Jegislation

[39] Mr. Brown says that there is a failure to properly plead particulers of the consumer
protection legislation in Ontario and other provinces that the defendanis ure alleged to have
breached. Mr. Brown agrees with the plaintiff that this is a deficienc: that is capable of
correction by providing particulars of the legislation.

[40] Mr. Marr submits that the pleading of consumer protection legislation in other provinces
is not the result of an amendment and it is made in the existing pleading. I any event, he says
that the plaintiff will only know what legislation is applicable once he kni»ws the provinees in
which the Program was markcted by the defendants and this is unknown at t-s time.

[41] I accept this submission. To thc cxtent the plaintiff relies on cgislation in other
jurisdictions, particulars can be provided prior to the certification hearing. -

(b)  Breach of contract

[42] The defendants assert that the pleadings of breach ol contract with respect to the
Trafalgar defendants are untenable because they fail to plead material facts, as required by rule
25.06(1), to establish the existence of a contracl.

[43] Mr. Marr submits that the cause of action based on breach of contrict is already in the

pleading and is not asserted as a new cause of action in the amended pleading. | agree. The
plcading is substantially the samc.
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(¢)  Inconsistent plcadings

[44] The defendants say that the pleading of damages and rescission ¢ inconsistent, and
violate rule 25.06(4), because they fail to make it ¢clear that they are claimed in the alternative.
As well, the plaintiff seeks damage for breach of contract and on the busis of quanium meruit,
which is not & contractual claim. Again, it is conceded that this deficien:y can be corrccted
simply by a pleading in the alternative.

[45] Iam not convinced that a claim [or rescission under the Consumer rotection Act, 20027
precludes a claim for damagces. In any event, the plaintiff is prepared to pl:ad rescission as an
alternative claim. If so advised, he may plead damagces in addition to, or s an altemative to,
rescission and may plead breach of contract as an alternative to guantum mer 4it.

(d)  The conspiracy claim

[46] The defendants argue that the plaintiff's allegations of conspiracy are deficient and
violate rule 25.06(9)(a), which requires a pleading of thc damages in resnect of each claim,
because the plaintiff fails to plcad that he suffered damages arising {rom the alleged conspiracy
that arc distinct and separate from the underlying torts of which he complains: see 2038724
Ontario Ltd v. Quizno’s Canada Restaurant Corp. (2008), 89 O.R. (3d) 252, [2008] O.J. No.
833 (8.C.J.), at para. 90. They say that the conspiracy pleadings arc basically identical to the
claim in negligence.

[47]  The plaintiff acknowledges that the pleading of conspiracy is a new ¢ e, but relies on rulc
26.02(a), in support of the submission that leave of the court is not requircd since pleadings are
not closed. The plaintiff also relies on Dear v. Mister Transmission (Interri:tional) Lid., [2008]
0.J. No. 4372, 66 C.P.C. (6™) 287 (S.C.).) and Hunt v. Carey, [1990] 2 S.C.R. 959 at para. 54 in
support of the proposition that this issuc should be left to another day. T ace: 5t both submissions,
although T do not rule out the possibility that the plaintiff may find it-clf in difficulty on -
cerfification in meeting the “causc of action” test under s. 5(1)(a) of the C.i* A. if the constitucnt
clements of a cause of action have not been properly pleaded.

(e) Fraud and misrepresentation

[48] The defendanis say that the plaintiff's allcpations of frecd and fraudulent
misrepresentation violate rule 25.06(8) as the plaintiff as failed to »icad material facts
demonstrating:

(i that each defendant cngaged in specific acts or mucde specific
misreprescntations with the intent to deceive the plaintifT:

? Scction 18(1) of that statute provides: “Any agreement, whether written, oral or implicd, cntered into by a
consumer after or while a person hus cngaged in an unfair practice may be rescinded v+ the consumer and the
consumer is entitled to any remedy that is available in law, including damages.” [emphasis » (ded]
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(it) that each defendant intended that its act or misrepresentation woald be relied
upon by the plaintiff; and

(iii) that the plaintiff was deceived by and relied uwpon the alleceed act or
misrepresentation: Balanyk v. University of Toronio (1990), 1 C.P.2. (4™) 300,
[1999] O.J. No. 2162 (S,C,1,) at para. 102,

[49] The plaintiff acknowledges that this is a new plcading but conten.ls that leave is not
required for the reasons mentioned carlier. Mr, Marr submits that proo! of reliance is not
required in the case of fraud, which is a separate cause of activn from [raudulent
misrepresentation: Oniario Realty Corporation v. P. Gubriele & Sons, [2009: O.J. No. 286, 2000
CanLII 1807 (8.C.J.); Harlan v. Fancsali (1993), 13 O.R. (3d) 103, [1993] O.J. No. 961 (Gen.
Div.); Bank of Montreal v. Woldegabriel, [2007] O.J. No. 1305 (8.C.1.). He 2’0 submits that it is
an “unsetiled question” in thc case law as to whether direct rcliance is required in a
misrepresentation claim, relying on Silver v. Imax Corp., [2009] O.J. 5585 (S.C.J.); compare
McKenna v. Gammon Gold Inc., [2010] O.J. No. 1057, 2010 ONSC 154 (8.C.J.). For the
purposcs of the present motion, I accept these propositions. For the rewsons mentioned in
connection with the conspiracy pleading, however, the plaintiff stands |arewarned that the
pleading may [ace challenges when it comes to s. 5(1)(a) of the C.P.4.

4] Claim against Funds for Canada

[50] Ms. Berlach joins in Mr. Brown’s submissions with rcspect to the pleadings of fraud and
conspiracy. She also says that the plaintif©'s own evidence shows that Funds for Canada had no
existence in 2005 and therefore it cannot have been a parly to a contract made at that time or
have participated in a conspiracy at that time.

[51] T accept the plaintiff’s submission that I should not consider evidentiary issucs on this
motion.

[52] These conclusions arc without prejudice to the defendants’ rig: to challenge the
pleading’s adequacy for the purposc of the test in s. 5(1)(a) at the time of cer!; fication.

Timetable

[53] 1 encourage counsel to agree on a realistic timetable leading to the certification hearing.
My assistant may be contacted lo schedule a case conference within the next two weeks to
discuss that timetablc. Any other matters that require discussion can be pul on the agenda, If
BLTT wishes to bring a motion pursuant to rule 17,06 or rule 21.01(3), it sho.ld be scheduled as
soon as possible,

Costs

[54] I have advised counscl that the costs with respect to the motion concering the
scheduling of the directors’ rulc 21 motion will be reserved to the hearing of « :at motion.
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" [55] I would suggest that the same disposition be made with respect to this motion, but if any
party has a contrary view, written submissions may be made.

Order

[56] An order will issuc incorporating the foregoing. Plaintiff’s counscl shall prepare and

circulate a draft order for submission to me.
.
CRAdx, T

G.R. Strathge=)

DATE: March 31, 2010
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